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related services, a system of procedural
safeguards that includes notice, an op-
portunity for the parents or guardian
of the person to examine relevant
records, an impartial hearing with op-
portunity for participation by the per-
son’s parents or guardian and represen-
tation by counsel, and a review proce-
dure. Compliance with the procedural
safeguards of section 615 of the Edu-
cation of the Handicapped Act is one
means of meeting this requirement.

[45 FR 30936, May 9, 1980, as amended at 65
FR 68054, Nov. 13, 2000]

§104.37 Nonacademic services.

(a) General. (1) A recipient to which
this subpart applies shall provide non-
academic and extracurricular services
and activities in such manner as is nec-
essary to afford handicapped students
an equal opportunity for participation
in such services and activities.

(2) Nonacademic and extracurricular
services and activities may include
counseling services, physical rec-
reational athletics, transportation,
health services, recreational activities,
special interest groups or clubs spon-
sored by the recipients, referrals to
agencies which provide assistance to
handicapped persons, and employment
of students, including both employ-
ment by the recipient and assistance in
making available outside employment.

(b) Counseling services. A recipient to
which this subpart applies that pro-
vides personal, academic, or vocational
counseling, guidance, or placement
services to its students shall provide
these services without discrimination
on the basis of handicap. The recipient
shall ensure that qualified handicapped
students are not counseled toward
more restrictive career objectives than
are nonhandicapped students with
similar interests and abilities.

(c) Physical education and athletics. (1)
In providing physical education courses
and athletics and similar aid, benefits,
or services to any of its students, a re-
cipient to which this subpart applies
may not discriminate on the basis of
handicap. A recipient that offers phys-
ical education courses or that operates
or sponsors interscholastic, club, or in-
tramural athletics shall provide to
qualified handicapped students an
equal opportunity for participation.

§104.39

(2) A recipient may offer to handi-
capped students physical education and
athletic activities that are separate or
different from those offered to non-
handicapped students only if separa-
tion or differentiation is consistent
with the requirements of §104.34 and
only if no qualified handicapped stu-
dent is denied the opportunity to com-
pete for teams or to participate in
courses that are not separate or dif-
ferent.

[45 FR 30936, May 9, 1980, as amended at 65
FR 680565, Nov. 13, 2000]

§104.38 Preschool and adult edu-
cation.

A recipient to which this subpart ap-
plies that provides preschool education
or day care or adult education may
not, on the basis of handicap, exclude
qualified handicapped persons and shall
take into account the needs of such
persons in determining the aid, bene-
fits or services to be provided.

[656 FR 68055, Nov. 13, 2000]

§104.39 Private education.

(a) A recipient that provides private
elementary or secondary education
may not, on the basis of handicap, ex-
clude a qualified handicapped person if
the person can, with minor adjust-
ments, be provided an appropriate edu-
cation, as defined in §104.33(b)(1), with-
in that recipient’s program or activity.

(b) A recipient to which this section
applies may not charge more for the
provision of an appropriate education
to handicapped persons than to non-
handicapped persons except to the ex-
tent that any additional charge is jus-
tified by a substantial increase in cost
to the recipient.

(c) A recipient to which this section
applies that provides special education
shall do so in accordance with the pro-
visions of §§104.35 and 104.36. Each re-
cipient to which this section applies is
subject to the provisions of §§104.34,
104.37, and 104.38.

[46 FR 30936, May 9, 1980, as amended at 65
FR 68055, Nov. 13, 2000]
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